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About the Author 

The Burger Law firm is dedicated to protecting the rights of injury victims. 

People who are injured on the job deserve special protection that they often 

don’t get without the help of a lawyer. As attorneys practicing in the area of 

workers’ compensation and personal injury, Burger Law strives to obtain full 

compensation for our clients. We work hard to ensure injured employees get the 

maximum recovery possible under workers’ compensation system.  

Gary Burger has been representing workers in job injury claims for over 25 

years and has navigated almost any fact and law situation imaginable. He and his 

firm dedicate themselves to getting great results for those injured on the job and 

retaliated against for pursuing workers’ compensation remedies. After checking 

out the book, if you think you need help with your case, give us a call or send us 

an email anytime. 

For more information about Gary go to BurgerLaw.com  
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Introduction 

I wrote this book to help guide injured workers and their lawyers through 

the complex statute that provides their exclusive remedy for on the job injuries in 

Missouri. Although the workers’ compensation statutes offer workers’ many 

rights, employers and their insurers are well represented and often work to 

prematurely return the injured to work, to reduce benefits during the claim and 

to minimize permanent disability to reduce settlement at the end of the case. 

If injured on the job, a worker can file a claim for compensation to make 

sure they get medical benefits, partial disability payments and a lump sum 

disability payment at the end of the case. The law guarantees rights and remedies 

and Administrative Law Judges decide cases to fairly compensate workers. But the 

law and the ALJs also give rights and protections to employers and their insurers. 

There are good employers and insurers of course, but we find ourselves fighting 

for proper benefits and medical care more and more – rather than less. Even if 

the employer likes the employee, insurance companies often come in to try to 

undercompensate the employee. 

Does the injured worker need a lawyer? Sometimes. You can file your own 

claim and try to get a good recovery. In a small case the injured worker can stand 

a fighting chance against the insurance company and employer in negotiating 

their settlement. Attorneys increase the value of settlements in workers’ 

compensation cases by on average 50%, and Burger Law is well above average. 

We know how to maximize this one chance for recovery and have had 

tremendous luck getting big settlements in the past. There are continuing changes 

to workers’ compensation statutes that often make it more difficult for 
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unrepresented claimants to recover. It’s important for attorneys like me to share 

our knowledge with the public. 

In 2005, the Missouri workers’ compensation statute was amended to 

remove the positions of public advisors to unrepresented workers. This change 

represents a shift away from the historical purpose of the workers’ compensation 

statute to encourage compromise between workers’ and employers and towards 

a more adversarial system. This history informs us about the system we are up 

against. 

Historically, workers’ compensation laws arose as a means to address 

abuses by employers who used evasive litigation tactics to deny workers’ justice. 

That practice continues into the present day. Prior to the adoption of workers’ 

compensation laws, injured workers could sue their employers in tort in state 

court. Although this has the upside for the worker of providing a means to a 

potentially large recovery, the downside is that it can be extremely expensive to 

do so and also can take a long time to actually get the recovery. 

In the early 1900’s, labor movement radicals such as Upton Sinclair (famous 

for being the author of The Jungle) succeeded in arousing the sympathies of the 

general public to workers that were being mistreated. Because of the 

development of a rapidly industrialized manufacturing economy, there were 

numerous factory jobs that had not developed the requisite safety codes to safely 

protect workers from the potential for large injuries on the job. 

Often times, workers were injured on the job and then unable to recover 

anything because employers would use the delay tactics in the civil litigation 
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process to slow their ability to recover. Because workers couldn’t afford 

attorneys, there was usually nothing they could do. 

To address that sympathy and prevent general strikes, employers made a 

compromise, allowing workers to recover compensation for their injuries without 

having to prove fault. In return, workers waived their right to recover for anything 

in pain and suffering damages. 

Although the workers’ compensation system tries to bridge the gap 

between employer need for efficiency and worker need for justice, I still often see 

employers acting like they are from the early 1900s and using delay tactics to 

prevent proper recovery. Employers are naturally incentivized by the market to 

provide lesser amounts of safety precautions for their employees in order to 

make them do their jobs more quickly. 

This book is intended to serve as a precaution for workers in Missouri who 

have been injured on the job and provide basic guidelines of law and frequently 

encountered legal issues. It is essential that injured workers understand what 

they are getting themselves into when they file a claim. Although the system is 

designed in such a way as to give injured workers the right to resist employers 

drive toward maximizing efficiency at the expense of the people they employ. 

At the time of publishing this book new amendments to the workers’ 

compensation laws are being passed by the Missouri Legislature as well. Changes 

in definitions of maximum medical improvement and the standard for recovery 

under a retaliatory discharge claim are on their way. For the latest updates, call us 

or visit our workers compensation page at https://burgerlaw.com/personal-injury-

claims/workers-compensation-lawyers-st-louis/. 
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We also have many lawyer friends who use my books or what I teach at my 

CLEs to help their clients. To see our other books, see this link, to get our CLE 

materials email (info@burgerlaw.com), call (314-542-2222, 866-599-2222), or go 

to Burgerlaw.com. 

I would like to help all injured workers, even those that do not choose to 

hire me as their attorney. For that reason, I wanted to write a book to provide as 

much information as possible about the workers compensation system so that 

they will be able to make their case as effectively as possible. 

 

 

mailto:info@burgerlaw.com
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Chapter 1: What is Workers’ Compensation? 

Workers’ Compensation is a state law that governs on the job injuries. 

Every state has it and in Missouri it can be found in Missouri Revised Statutes 

Chapter 287. Mo. Rev. Stat. § 287 (2016). It sets out the rights and responsibilities 

of the worker, the employer and the employer’s insurance company. “The 

purpose is to provide a simple and nontechnical method of compensation for 

injuries sustained by employees through accident arising out of and in the course 

of employment and to place the burden of such losses on industry.” Bethel v. 

Sunlight Janitor Serv., 551 S.W.2d 616, 618 (Mo. 1977). 

 It is the only way for an employee injured on the job to recover medical 

care, payments for medical care, lost wages, and disability payments both during 

the recovery time for an injury and into the future. It’s the employee’s exclusive 

remedy. R.S.Mo. § 287.120.2. Except that other people or entities may be 

responsible for the injury – like another contractor at a job site or a car or truck 

driver that crashes into someone while they are working. 

This exclusive remedy is both good and bad. It is good because the 

employee does not have to prove that the employer was negligent or did 

anything wrong to cause the injury. If an on the job injury occurs, the employer is 

automatically liable. It is also good because there are a lot of protections and laws 

which ensure: that employees get benefits when they are injured; employees are 

protected from many games that employers can play to deny benefits; employers 

cannot decrease benefits; and employers cannot make an employee go back to 

work when they are not ready to. It guarantees a recovery to the employee, 

http://www.moga.mo.gov/mostatutes/chapters/chapText287.html
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guarantees medical care and treatment, and guarantees a payment for whatever 

disability the employee sustains.  

However, it is bad because it caps the recovery for employees to a 

relatively low amount. We will discuss more about how this is calculated in the 

book, but employees can only get medical benefits, get paid temporary partial or 

temporary total disability, and at the end of the case after they have reached 

maximum medical improvement they can get permanent partial or permanent 

total disability. If a person dies on the job, completely loses their life, their 

surviving family is only entitled to 2/3 of their weekly salary – nothing for that loss 

other than wages. R.S.Mo § 287.240. 

The other bad part about this is that even though there are protections for 

employees, employers really know how to work the system better than 

employees. Employers typically have insurance companies with savvy claims 

departments that really know how to work the system to minimize payouts. The 

employer has a lot of power in the system. 

Regardless of the good and the bad, this is the system we have. If a person 

is injured on the job and makes a workers’ compensation claim, they are not filing 

a lawsuit. Rather, they are filing an administrative claim with the Division of 

Workers’ Compensation in the geographical area where they live. R.S.Mo § 

287.140. The claim is administered in that administrative process through pre-

hearings, mediations, and sometimes trials. Administrative law judges are 

appointed by the Governor of the State of Missouri to make the ultimate 

decisions in these cases. R.S.Mo § 287.610. If a decision is made by an 
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administrative law judge, it can only be appealed to the Labor and Industrial 

Commission, and then in the Missouri Court of Appeals. R.S.Mo §287.495.1.  

Even if an employee wins the workers’ compensation claim, the employer 

and its insurance company don’t have to pay. Rather, to enforce payment, an 

employee has to go to certify the workers’ compensation order in a Circuit Court 

of law and obtain a garnishment order by the Circuit Court to mandate payments 

from an employer. Usually these cases do not go that far and they are often 

settled in the pre-hearing and mediation stages. However, we have tried 

numerous workers’ compensation claims, filed and tried hardships, and have had 

to enforce workers’ compensation judgments we have obtained in Circuit Courts 

as well. 

If an employee is injured on a job, workers’ compensation law mandates 

certain benefits go to the employee. This is regardless of whether or not the 

employee has filed a claim. The employee has to have his/her medical paid, has to 

have 2/3 of their weekly wages paid while they are off work due to the injury (if 

more than 3 days), and has to get medical treatment until maximum medical 

improvement has been reached. R.S.Mo § 287.140. These are mandated 

regardless whether there is a claim filed and an attorney is involved. However, 

employers often fall short on these duties and refuse to pay obvious benefits. 

If an employee files a claim for compensation and secures legal 

representation, the lawyer works to ensure these benefits are provided. The 

lawyer also gets to work against and prevent many of the tricks the employers 

and their insurance companies play, and the lawyer ensures that a lump sum 

disability payment is paid to the employee. Lawyers typically charge 25% of only 
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the lump sum disability payment at the end of the case to take a workers’ 

compensation claim in Missouri.  If an employer denies any benefits a lawyer can 

come in and ensure that medical care is provided, temporary total disability is 

paid, and retaliation does not occur. All attorneys’ fees and expenses have to be 

approved by the Workers’ Compensation Division. R.S.Mo § 287.260.  

The challenge in a workers’ compensation claim can come if the employer’s 

insurance company or the employer take an aggressive stance opposing the claim 

or benefits under the claim. An employer may deny the injury occurred. The 

insurance company may send you to a doctor that it controls or that you don’t 

like. The employer and its insurance company may to try to send you back to 

work before you are ready. They may try to send you back to work to avoid 

temporary total disability payment. They may say you are done treating medically 

before you really are. They may say that you are not disabled when you really are, 

and they may say you can go back to work in your old job when you really cannot. 

Employers (and their insurers) do this every day in Missouri, and good lawyers 

fight this to prevent this from happening. Employees also fight unjust treatment 

by instinct or in pursuing their own claim. 

There is also a difference between the employer and the insurance 

company. A worker may have great long-term employment with a good employer 

who really likes them. However, that employer is not making the day to day 

decisions in the workers’ compensation claim. Rather, the employer buys an 

insurance policy and that insurance company has claims adjusters and nurse case 

managers who administer their workers’ compensation program.   
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These folks may take hard line aggressive actions towards the employee, 

and the employer may not really want them to. This happens very often and we 

encounter it many times, including now. Clients often cannot understand why 

they are being treated so badly when they get along so well with their employer, 

only to find that it is an insurance adjustor, nurse case manager, or a claims 

handler who is doing the bad conduct. The employer can be elicited to assist 

against unfair insurer action.  

Employers get to control the medical care and tell you what doctors you 

have to see in a worker’s compensation claim. Those doctors are highly 

incentivized to get you back to work quickly, rate your disability very low, and tilt 

judgment calls towards the employer and away from serious injury or medical 

care that would cost more money. 

Employers are also highly incentivized to dissuade their employees from 

making worker’s compensation claims. So, they may tell their employee to put 

their injury claims on their health insurance, rather than through worker’s 

compensation, deny that a work comp injury occurred, or deny the seriousness of 

an on the job injury. We regularly encounter this and it sometimes works. The 

challenge is two months later when the employee figures out they are very 

seriously injured, but the employer denies that a work place injury ever even 

occurred because there is no injury report. If you are injured at work the better 

practice is to claim it under work comp. 

Missouri law mandates that if an on the job injury occurs the employer file 

an injury report with the Division of Workers’ Compensation of the State of 

Missouri. R.S.Mo § 287.380.1.  Then that injury is assigned a claim number.  If 
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they get an employee to say that their back was not hurt lifting bricks, but rather 

was hurt at home the weekend before, employers get to avoid work comp 

liability. You would assume if the injury is more serious later the employer would 

step up – but that does not always occur.  

There are many good employers in Missouri, but there are some bad ones. 

Another law regarding worker’s compensation is that an employer cannot 

retaliate against an employee for making a worker’s compensation claim. R.S.Mo 

§ 287.780; See also Templemire v. W & M Welding, Inc., 433 S.W.3d 371 (Mo. 

2014). However, some employers do. Some employers terminate the 

employment of the employee who is injured on the job either right when they are 

injured or later on. Sometimes they make a protectoral false reason to do so, such 

as bad performance and evaluations, disability, or claim restrictions are too 

onerous.  

We have represented numerous individuals in claims like this and have 

obtained great results. In fact, we get many complaints by employees worried 

that if they make a worker’s compensation claim their employer will retaliate 

against them. These are real concerns that workers need to attend to. But if they 

are working for an employer who would engage in that type of conduct they are 

better off getting other employment.  

  In addition, workers should remember that exercising their rights under the 

system actually helps the employer—when other workers see the employer 

taking care of them, they will have more trust for the employer, work harder and 

create a better work environment. You should never fear exercising your rights 
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under the workers’ compensation system. Get a tough lawyer to help protect you 

and your family if that is needed.   

 Every full time or part time employee in the service of any Missouri 

employer with at least five employees is protected by Missouri Workers’ 

Compensation coverage. R.S.Mo § 287.030. If you have been injured and you are 

not sure if you are protected under the statute, it is probably a good idea to 

contact an attorney, because that determination can have huge consequences in 

your case. If you are not deemed to be an employee by the law, you can sue the 

company that injured you in civil court. This has a lot of consequence, because 

civil damages can be much higher than those in workers’ compensation. However, 

it can take longer to receive them. 
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Chapter 2: Worker’s Compensation Definitions 

Accident: A specific event during single work shift which includes bodily trauma or 

strain which causes symptoms of an injury. 

Average Weekly Wage Rate (AWW):  This is a key variable in determining 

temporary and permanent benefits under Missouri’s Worker’s Compensation Act.  

AWW is calculated by multiplying the employee’s 13 weeks of wages immediately 

preceding injury, by ⅔.  However, the AWW cannot exceed the maximum weekly 

rates set by law.  See Appendix 1.  

Injury: Violence to the physical structure of the body which also includes artificial 

items of the physical body such as dentures, artificial limbs and other prostheses. 

Second Injury Fund: This a dedicated fund maintained by the State of Missouri 

which compensates those employees with a prior disability and who were also 

later injured at work. This unique fund has special requirements with regard to 

the prior disability and work-related injury which must be established. 

Maximum Medical Improvement (MMI): Medical status of an injured employee, 

given by a physician or doctor after treating, which indicates that the employee’s 

injury has stabilized and can no longer reasonably improve with additional 

medical care, as determined within a reasonable degree of medical certainty.  

Permanent Partial Disability (PPD): This is compensation for those employees 

who received some extent of permanent disability from their work-related injury, 

but they are still able to continue working with some type of gainful employment.   

Permanent Total Disability (PTD): This is compensation for those employees who 

have received a devastating work-related injury, have achieved maximum medical 

improvement, and are still unable to continue working successfully with any type 

of gainful employment.  
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Temporary Total Disability (TPD): This is compensation for those employees who 

are able to work, but who are temporarily unable to work “full duty” and who 

therefore are ineligible for the level of wage they had received prior to their work 

place injury.  This benefit is ⅔ of the difference between their pre-injury AWW 

and their post-injury weekly wage rate.   

Temporary Total Disability (TTD): This is compensation for those employees who 

are completely unable to work temporarily but are usually receiving some type of 

medical treatment to improve their condition. 

Third-Party Liability Claims: A claim against a third-party, usually other than the 

primary employer, whose negligent acts caused or contributed to a work injury. 

Hardship Hearings: This is a hearing which is requested by an employee or 

attorney for the employee when the employer or insurer has refused to pay for 

medical services or disability which is desperately needed by the employee. An 

administrative law judge evaluates evidence presented by the parties and then 

decides whether the employee’s claims are valid.   

Final Hearings: This is a hearing which is made before an administrative law judge 

who issues a final decision with regard to the employee’s award. This is a special 

type of hearing which is akin to a trial.  

Authorized Physician: This is the physician who is assigned by the employer and 

insurer who treats the employee for their injury. Authorized physicians usually 

work exclusively with employees who are injured on the job and they are 

compensated by the insurer. Often these doctors will under-diagnose a serious 

work-related injury.   

Disability Rating (Rating): This is a rating which the injured employee will receive 

after they have reached maximum medical improvement. This rating is initially 
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received by the authorized physician and remains permanent unless you are re-

evaluated with an independent medical examination by another physician. 

Independent Medical Exam: This is an examination by another doctor who issues 

a second opinion with regard to your disability rating. This exam is known as being 

“independent” because the physician will not be associated with or compensated 

by the worker’s compensation insurance company. 

Work Accident: An unexpected traumatic event or unusual strain unidentifiable 

by time and place of occurrence and producing the objective symptoms of an 

injury caused by a specific event during a single work shift. R.S.Mo § 287.120.2. 
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Chapter 3: What To Do If You Are Injured On The Job 

First make sure of two things: 

a.      That you were hurt at work (not going to or coming from work) and 

that it was a sudden occurrence that happened at a specific place on at date and 

at a time (this is important information you need to make a claim and fill out a 

claim for compensations). 

b.      That the work incident is what caused your injury and not something else. 

This can be a more complex question than it might appear at first. What about 

hearing loss, carpal tunnel syndrome, and degenerative back disease of a claim 

that occurs over time? The work has to be the “prevailing cause” of the injury. 

Further, sometimes injuries that have occurred on the job were caused by the 

negligence of another employee of the company, or by a third party not 

employed by the company. If that is the case, then you may be entitled to a 

recovery under both a worker’s compensation and civil claim. If the negligence of 

the employer allowed the third party to create a situation that led to your injury, 

then that injury was both work related and caused by civilly compensable 

negligence.  

Then do the following: 

1.      File an Injury Report 

No matter how badly you are injured, the first thing that you must do is file 

an injury report. A sample injury report is attached as Appendix 1. This is usually 

made to your supervisor or manager. It must be made to either your employer or 

its insurance company, or one of their representatives. One thing to remember is 



18 | P a g e  

 

that in the special case of an occupational disease – such as mesothelioma – you 

must report the diagnosis along with your belief that the diagnosis was caused by 

your on the job exposure – within 30 days of the diagnosis. If you don’t, you will 

lose your claim. 

Remember also that you can have a family member report your injury if 

you are not able to. The important thing is to make sure that the employer is put 

on notice of the claim – if you do not, the claim will be forever barred, and you 

will have no recovery for your on the job injury! 

When reporting the injury, you should always ask that a written report be 

made of the injury report or provide your employer with a written notice, 

including your name and the time, place and nature of the injury, including all 

body parts affected by the injury. And follow up with the Division of Workers 

compensation (phone number and website) to check to see your employer 

reported the injury and you learn your “injury number.” 

Note that your employer is required by law to fill out and file an injury 

report. R.S.Mo § 287.380. So, that might have occurred without your knowledge. 

Once an injury report is filed the Division of Workers’ Compensation assigns an 

injury number to the report regardless of whether a claim has been filed. 

2.     Get Medical Treatment. 

If you have an on the job injury, remember that the Missouri Workers’ 

Compensation statute requires that your employer provide you with medical 

treatment. Even in the event that your injury manifests itself as being an 

occupational disease resulting from long term exposure to pollutants or repetitive 

tasks, the employer is still required to provide this medical care. 
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Medical care encompasses a lot. It includes medical, surgical, chiropractic 

or hospital treatment, in addition to doctors, nurses, physician assistants, physical 

therapists, tests, x rays and MRIs, custodial care, ambulance transportation, 

medicines, crutches, x-ray or nearly anything else that may be reasonably 

required after your injury or disability to cure and relieve the effects of the injury. 

Many times, you do not know all that will be needed – the extent and nature of 

your injury reveals itself over time.  

Your employer and/or insurer is required to pay for all reasonable medical 

care needed to treat the injury. R.S.Mo § 287.140. They cannot require or try to 

get you to put in on your health insurance. In fact, your health insurance company 

has a provision that excludes coverage for on the job injuries (as does your car 

insurance). The employer/insurer has separate workers’ compensation insurance 

to pay for that medical care.  

In Missouri, the employer/insurer gets to control where, with whom and 

when you get your medical care. R.S.Mo § 287.140. They can send you to 

conservative medical treatment before MRIs, other diagnostic tests, shots, pain 

management, physical therapy and surgery are done. Their medical providers 

typically get significant business from the particular insurance company so they 

have an incentive to get you back to work and to rate your disability low. But an 

employer cannot act unreasonably in providing medical care or not fulfil its 

obligation to provide appropriate medical care. 

If an employer or their insurer does not provide you the care you need, we 

demand that care in writing and call them. If they continue to refuse, we file 

“hardship” claims/motions with the Division to get the Administrative Law Judge 
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to order the employer/insurer to provide the medical care. R.S.Mo § 287.203. 

Note that if the employer or insurer refuses or denies the claim, you can go to the 

doctor of your choice. Unless you are willing to pay for the treatment by yourself 

or through your own private insurance, you must go to the treatment provider 

that has been authorized by your employer. 

In addition, your employer does not have to pay you for work that you 

missed in order to attend doctor’s appointments or other treatment, including 

physical therapy. R.S.Mo § 287.140. In fact, your employer may require you to 

take paid leave, personal leave, or medical/sick leave when work time is missed 

for treatment, therapy or medical evaluations. An employer only has to pay for 

transportation if the treatment was authorized to be received at a facility that is 

outside of the principal place of your employment. 

3.     File your Claim with the Division of Workers’ Compensation. 

Filing the claim is really the beginning of the case and a required act. 

R.S.Mo § 287.420. Filing your claim allows you a number of benefits under the 

Missouri workers’ compensations statute. A sample injury report is attached as 

Appendix 2. By filing a claim, you place your employer and insurance company on 

notice of your claim for benefits under the statute. Although both should already 

be aware of the injury via your filing of a written injury report directly after it 

occurs, the claim itself provides additional notice that you are seeking 

compensation. There are many instances where the employer does not file an 

injury report – so this may be the first the work comp system is aware of the 

claim. You have two years from an injury to file a claim but three years if the 

employer never filed and injury report. R.S.Mo § 287.420.  
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A “work accident” in work comp means: "an unexpected traumatic event or 

unusual strain unidentifiable by time and place of occurrence and producing the 

objective symptoms of an injury caused by a specific event during a single work 

shift." R.S.Mo § 287.120.2. You want to identify a single incident causing your 

injury and what happened, like “In the course and scope of claimant’s 

employment with defendant, claimant was lifting a box and felt a pop in her back 

(shoulder, knee).” 

This means that not every injury is compensable under the workers’ 

compensation statute. Rather, an injury will not be deemed compensable under 

workers’ compensation if it merely happened to occur at work, but work was not 

a prevailing factor in the injury—if the injury is one to which the worker would 

have been exposed to in the normal scope of everyday life, then it is no longer 

compensable. In Duever v. All Outdoors, Inc., the Missouri Court of Appeals 

affirmed a worker’s compensation award for an employee who was injured after 

he slipped on black ice walking to the office from the parking lot. 371 S.W.3d 863, 

865 (Mo. Ct. App. 2012). The employer’s insurance challenged the award, arguing 

that the employee’s injury did not “arise out of the course and scope of 

employment” and was therefore not compensable. Id. at 867. The Court 

emphasized that the employer is liable irrespective of negligence and that the 

employee was owed compensation when injured at work from event such as the 

one described. Id. at 868. The employer attempted to argue that the employee's 

injury did not qualify due to the fact that his injury was of a type that he could 

have been equally exposed to outside of work, but the Court rejected this 

argument, indicating that when an injury is directly connected to an accident 
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which occurred while an employee was working, said employee is entitled to 

compensation. Id.   

So, when you are filling out your claim form, you need to be sure to allege 

that your injury occurred: “in the course and scope of claimant’s employment 

with the employer, the prevailing cause of the above described injury was….” 

Although using that phrase in no way guarantees that you will have a valid 

claim, it will be a long way towards demonstrating to the claims adjuster that you 

understand the pleading requirements associated with the Missouri workers’ 

compensation statute. 

However, this is not a negligence standard. The injured worker only needs 

to show the injury happened at work and because of work. You do not have to 

show or prove that the employer was negligent, broke a safety rule or caused the 

risk to be there in the first place.  Workplace accidents can happen in a really wide 

variety of ways and injuries can be similarly varied. 
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Chapter 4: Understanding Your Benefits 

 

In order to understand how the workers’ compensation system works, injured 

workers must know the type of benefits that they are seeking to recover. 

Generally, you can recover the following types of benefits. 

Temporary Total Disability Benefits 

Workers injured on the job can receive what are called temporary total 

disability benefits (TTD). These allow you to be compensated for the inability to 

function as a result of your workplace injury when the resulting disability is only 

expected to be temporary. However, you should remember that these TTD 

benefits, which are essentially the only way that you can recover your lost wages, 

only kick in after you miss 3 days of work. If your physician puts you on light duty, 

go back to work and work within those restrictions. But, if there is not light duty 

work available you do not have to work beyond your restrictions. Some 

employers would rather have you answering phones than off on work comp and 

they are entitled to have you come into the office and help. If your employer has 

work available, within your work restrictions, and you voluntarily refuse the work, 

you will not qualify for TTD payments.  

TTD benefits are calculated at 2/3 of your average weekly wage, subject to 

certain limitations. R.S.Mo § 287.170. Overtime is factored into the amount of this 

payment.  The usual statutory model for calculating TTD benefits, looks at the 

average of the last 13 weeks before the injury to determine the average weekly 

wage on which benefits are based.  However, if this amount is greater than the 

maximum statutory rate, you’ll be capped at the max rate. See Appendix 1 for a 
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chart listing the maximum rates.  TTD benefits can last at most 400 weeks but 

usually much less. TTD benefits stop when you are not temporarily disabled or 

when you have reached your maximum medical improvement (and your disability 

is no longer permanent). R.S.Mo § 287.170. TTD benefits are paid weekly based 

on a formula set by Missouri Statute.  

Temporary total disability payments will only begin after you are authorized 

to be off work for more than three regularly scheduled days off. If you take off 

less than three days you don’t get any TTD. If you are authorized off work on TTD 

for 14 or more days, then you can recoup your time for your three days of lost 

wages.  

If an employer can provide the employee with labor that can be completed 

while on restrictions imposed by the treating doctor, then the employee must 

perform that newly assigned task until the restriction is lifted. 

Employers sometimes play games with job assignments for their injured 

workers by reassigning them to tasks that do not comply with the restrictions. 

Even worse, workers are sometimes fired for exercising their rights under 

workers’ compensation laws. Both of these behaviors are illegal.  

Sometimes, an employer will not pay TTD to an injured employee. Then a 

lawyer will file a Hardship request and try the issue of TTD (and other issues 

underlying the TTD denial). The lawyer has to show it’s a compensable injury and 

that the employee cannot work because of a disability. This can take time – 

usually at least 45 days before a judge can rule on the case.  During this time, it 

may be difficult to meet financial responsibilities and care for your family.  To get 
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contested TTD benefits, we file a “Hardship” – which is a motion with the workers 

compensation division requesting denied benefits. 

  Frequent reasons an employer may stop paying TTD: 

1.  Surgery for an occupational injury.  If your employer pays for your 

medical intervention to remedy an on-the-job injury, they are no longer 

liable to pay you TTD while you recover from the procedure. 

  

2.         Termination for a reason unrelated to your workers’ comp claim.  It is 

illegal to fire you as retaliation for filing a workers’ comp claim, but if 

you are terminated for other reasons (i.e. tardiness, poor job 

performance) then your employer can stop paying TTD. 

  

3.          Application for unemployment.  If you are receiving TTD from your 

employer you should not apply for unemployment—that violates legal 

and ethical standards.  Claiming unemployment benefits indicates you 

are able to work while receiving TTD support conveys you are injured 

and cannot perform your work duties. 

 

4.         Contesting or denying the claim. The employer sometimes asserts the 

injury never happened, that the employee was injured somewhere else 

or before and no work place injury caused disability. For example, going 

to and coming home from work is not compensable.  This is called 

ingress or egress to work. 

  

Partial Disability Benefits 

When you’re initially injured on the job, you might not be able to work for a 

period of time.  Or, you may be able to work, but only on light duty compensated 

at a rate lower than what you would have otherwise made if you weren’t injured.  
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In such situations, you may be eligible for Temporary Partial Disability (TPD) 

benefits.   

 TPD payments are also determined by a statutorily set formula. R.S.Mo § 

287.180. TPD is ⅔ of the difference between your pre-injury AWW and your post-

injury wage rate.  However, just as with TTD, your TPD benefit cannot exceed 

maximum weekly rate.  Here is the TPD formula:  

(Step 1)  AWW  -  Post Injury Weekly Wage = Gross 

(Step 2)  Gross  x  .6667 = TPD  

 

Permanent Disability Benefits 

In the event that you become what is statutorily termed “permanently and 

totally disabled” as a result of a work related injury or occupational disease, then 

you are entitled to receive your weekly compensation benefits for the duration of 

your expected lifetime. R.S.Mo § 287.180. These benefits are determined in the 

same way as the weekly benefits are determined. Your get your average weekly 

wage paid every week up to a total of 400 weeks. See appendix 1 for the current 

chart for temporary total disability payments. 

         In addition, you can receive what is called a “permanent partial disability” 

which is essentially a disability that will persist for the remainder of your life but 

also one that is not completely disabling. R.S.Mo § 287.180. If you have this type 

of disability, you can still work, just not as well as you could before your job-

related injury or disease. If the disability remains even after you have been 

discharged from your medical care after having reached maximum medical 
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improvement, then you can be compensated by your employer for that. This is 

calculated by taking your average weekly wage times your disability to determine 

your weekly payment amount.  See appendix 1 for the current chart for 

temporary total disability payments. 

Computing Permanent Partial Disability Benefits  

 After you have healed as much as your body is able to heal from an injury 

(i.e., maximum medical improvement, or “MMI”), you may experience a degree of 

permanent disability with regards to that particular body part.  In that case, you 

may be eligible for Permanent Partial Disability (PPD) benefits.  Each portion of 

the body has been statutorily assigned a value expressed in “weekly” benefits.  

See Appendix 1 for the body part value chart.  Disability ratings for body parts are 

generally determined by doctors.  These ratings estimate the permanent decrease 

in usage the employee will experience as a result of the injury.  The Rating is 

expressed as a percentage.  To calculate the PPD benefits for a particular body 

part - or the body as a whole - multiply:   

body part value (weeks)  x  AWW  x  disability rating (percentage) = PPD 

For example, if your AWW (see definition in chapter 2) is $477.33, and you injured 

your leg below the knee (155 “weeks”), and your company’s doctor rated your 

permanent disability at ten percent (.10), then your PPD benefit would calculated 

as follows:  

155 (weeks)  x  $477.33 (AWW)  x  .10 (percentage) =  $7,398.615 
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Second Injury fund Benefits 

You can receive an additional payment for any disability that you have that 

pre-existed your injury. R.S.Mo § 287.220.  If you had a disability prior to being 

injured at work, even if the injury was not work related, then you can get a 

payment from the Second Injury Fund in order to compensate for that disability. 

For instance, if you had a severe left-hand injury but then injure your right hand 

at work, your employer pays for the right-hand injury and the second injury fund 

pays for the cumulative effect of having both hands injured. Note that second 

injury fund claims do not pay that significantly and the fund has been without 

funds to pay claims in the past.  

Medical Expenses 

 Missouri law requires that injured workers receive compensation for any 

medical expenses incurred as a result of workplace injury. R.S.Mo § 287.140. As 

explained above, employers generally have the right to choose the doctor that 

you will go see. This generally falls on the insurance company that has an 

established network or group of doctors it likes to use. These are typically medical 

providers that know where their business is coming from and will not excessively 

treat an employee or rate their disability high. Minimum and conservative 

treatment is usually to be expected.  

However, if the employer refuses to provide medical then the employee 

can get medical on his own and request reimbursement in a Hardship trial or 

regular trial. R.S.Mo § 287.140. If the employers chosen medical provide does not 

do a good job and/or does not provide the medical care that is necessary then 



29 | P a g e  

 

lawyers can request that be remedied. If that does not occur then a hardship 

application is appropriate.  

Lump Sum Benefit Payment After Reaching Maximum Medical Improvement 

The employer is only required to pay you for lost wages and medical expenses 

until you reach your maximum medical improvement. When the law says you will 

not get any better, the employer is no longer obligated to pay you any disability 

payments. At that point, you are entitled to a settlement that is intended to 

compensate you for any diminishment in your capacity to work for the remainder 

of your life as a result of sustaining workplace injury, i.e. your disability. This 

payment represents the last time the employer will compensate you for your 

injury and is a very important part of your claim. These are Permanent total or 

Permanent partial awards (see above).  

I have had many folks come to me without knowing about this right. They 

think if the employer paid their medical and some TTD they are done with the 

claim. Injured workers are often told this as well – i.e. that their claim is over. So, 

if you were injured on the job, got medical and thought your claim was done – 

you can still file a claim for a lump sum settlement as long as it is filed within the 

two-year (or three year if no injury report was filed) statute of limitations. R.S.Mo 

§ 287.430.  

Death Benefits 

Death Benefits are intended to compensate a family after losing their loved 

one in a workplace injury. When death results from the injury in question, death 

constitutes the end of the disability and no further disability benefits are 

available, except for the death benefit. When an employee has sustained an 
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injury and subsequently dies due to unrelated reasons, any compensation 

accrued, but unpaid at the time of the employee's death is paid to his surviving 

heirs or beneficiaries. R.S.Mo § 287.240.  

R.S.Mo § 287.240 deals with death benefits to be paid when the workplace 

injury causes the employee's death.  §287.240, (1) of Missouri worker’s 

compensation law provides that employers must pay reasonable burial expenses 

up to $5000 dollars and any outstanding treatment bills connected with the work 

comp injury. The employer’s obligation to pay reasonable funeral expenses, when 

a workplace injury results in death, exists irrespective of any money the employee 

leaves his dependents.  

If an employee leaves qualifying dependents, as recognized under §287.240, 

the employer must pay death benefit payments to them as well. §287.240(2)(d) 

provides that for a compensable injury causing death that occurs after 1991, total 

dependents shall receive 2/3 of the AWW wage not exceed an amount equal to 

one hundred five percent of the state average weekly wage. §287.240(4) defines 

dependents as a relative by blood or marriage of a deceased employee, who is 

actually dependent for support, in whole or in part. A spouse or child is 

presumptively a total dependent. This includes a dependent step child which the 

deceased employee claimed on his federal income tax return at the time of injury.  

Another blood relative may be found to be a total dependent “in fact” if the 

employee provided the sole means of support for the relative. §287.240(3) 

provides that a blood relative may also be a partial dependent if they were 

partially dependent on the decedent's wages for support.  



31 | P a g e  

 

Total dependents receive all benefits to the exclusion of partial dependents. If 

there are no total dependents partial dependents can receive a portion of the 

total death benefit in proportion to the amount of the decedent's AWW they 

relied upon. Gantner v. Fayette Brick & Title Co., 236 S.W.2d 415 (Mo. App. W.D. 

1951).For example if decedent made $150 a week and sent $50 home to his 

father every week. The father could get 1/3 of the total death benefit. Therefore, 

it is still possible for a partial dependent to receive %100 of the death benefit if 

they received %100 of the decedent's earnings. Faccone v. Busy Bee Candy Co. 

216 S.W.2d 112 (Mo. App. E. D. 1948). Finally, if there are multiple partial 

dependents they would divide up the death benefit based on the proportion they 

received from the decedent’s AWW. 

 Normally, in a claim for death benefit claims, the Division of Workers 

compensation will set a hearing before an administrative law judge to determine 

dependency, and to potentially award a death benefit. The Division, at its 

discretion, may order compensation to children to be paid to a parent or guardian 

for their support and education. Also under “the Line of Duty Compensation Act” 

first responders who die in the line of duty may be eligible for additional benefits. 

§ 287.243.  
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Chapter 5: Managing Relationships 

Managing relationships is crucial to maximizing how you use the workers’ 

compensation system. As explained in the introduction, the workers’ 

compensation system historically served as a means of preserving a balance 

between workers’ and employers. Injured workers should remember that getting 

fired from their job really isn’t going to do them any good. They don’t have a civil 

claim against their employer if the employer fired them for any reason except 

exercising their rights. 

Sometimes, the line between exercising workers’ compensation rights and 

refusing to do things that you should do on the job can be blurry. For that reason, 

employees have to remember to be respectful towards the nurse case manager 

directing their treatment and their employer. That can have a good impact on 

your recovery. If you have difficulty walking the line between asserting your rights 

and being respectful of your employer, it is a good idea to hire an attorney. The 

attorney can then advocate for you and you can focus on getting better and 

keeping your job. 

Understanding the Role of the Nurse Case Manager 

Missouri law requires an employer to pay for injuries that are sustained in 

the workplace. Because of this, insurance companies that have issued individual 

health insurance plans will often deny coverage for injuries that were sustained in 

the workplace. Although we think this is a run around of obligations by insurance 

companies, coverage for your workplace injury by individual insurance policies is 

unlikely. Still, sometimes an individual health plan will authorize care for a 
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workplace injury on a case by case basis. If not work comp coverage exists (like 

because and employer had fewer than 5 employees and has no workers 

compensation insurance), the health insurance company cannot deny benefits.  

Determining which treatments will be authorized by an insurance plan also 

occurs when you are receiving workers’ compensation benefits. Insurance 

companies will often assign a nurse case manager to make this determination. In 

theory, determining whether a particular course of treatment is authorized under 

a policy should be clear under the language of the policy. Nurse case managers 

can be great partners and employees should work with them to achieve the best 

medical outcome possible.  

There are many good nurse case managers. But we also encounter those 

who actively work to limit the amount of care injured workers receive. They can 

also deny medical a doctor recommends or try to influence doctors or other 

medical providers to save the comp insurance company money. Their main 

function is limit insurance company payouts – not increase them. 

What happens in practice is that the nurse case manager will attend an 

appointment with the injured worker. Then we find the nurse will push the doctor 

to limit treatment, recommend physical therapy or work hardening instead of 

injections or surgery and generally steer treatment to more conservative and 

cheaper options. Suppose a doctor believes that your injury would best be treated 

with surgery. The nurse case manager will then speak with the doctor and argue 
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for the insurer’s interest and ask that the surgery be delayed to see if the injury 

will heal on its own. 

Another common fact pattern occurs when doctors prescribe physical 

therapy. Frequently, the nurse case manager will try and get the doctor to limit 

the amount of recommended therapies, and suggest a lower amount. Nurse case 

managers often also work in concert with insurer approved doctors to limit partial 

permanent disability payments. Doctors make a lot of money by purposely 

lowering their determination of these ratings in return for the insurance company 

decreasing their payment. By observing the doctor, the nurse case manager 

ensures that the doctor complies with the wish of the insurance company. 

Time and again, we see doctors prescribe surgeries, only to abruptly change 

course and rate the patients as having no permanent partial disability. This is 

completely absurd because clearly these surgeries are caused by some underlying 

condition that hasn’t been completely cured by the surgery. The nurse case 

manager will influence the doctor to come to this decision. 

Regardless, be nice to the nurse case manager and get her to be your 

advocate if you can. If the nurse is on your side it can be a big help.  

 Dealing with the Employer 

One of the most common difficulties that arises in managing your workers’ 

compensation case is dealing with an employer that either does not believe that 

you have been injured, or seems to want to sabotage your recovery. As I 

mentioned in my earlier discussion of the history of workers’ compensation, the 
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statute that allows governs workers’ recovery rights was written in order to 

mediate disputes as to responsibility for worker injuries. 

There are many employers who are good intended and take their workers’ 

welfare as their highest (or a very high) priority. But some are not and cut corners 

or consider workers expendable or interchangeable. Workers that I represent are  

hardworking and thankful for their jobs. This means that they are willing to put up 

with quite a lot from employers in terms of on the job safety, and willing to do 

things that some people might consider dangerous, in order to provide for their 

families.  

However, this should not give employers license to take unnecessary risks 

in maintaining on the job situations that are directly threatening to workers. In 

fact, the workers’ compensation law addresses this problem by allowing injured 

workers to increase their recovery by as much as 50% if the employer is not 

following an identifiable workplace safety scheme that they should have. R.S.Mo 

§ 287.120.  

Employers often know that their workers are grateful for their jobs, and 

take advantage of this fact. They force employees that are injured to do things 

that violate their workers compensation doctor orders under the implicit threat 

that if the employee does not do so, they will be fired. They may try to have a 

worker not report the injury and put medical care on personal health insurance. 

They may deny that the injury happened or not get work comp insurance.  

Volunteers 

Cases involving volunteers can be particularly challenging under worker’s 

compensation law for a couple of reasons. First, it is not always clear whether or 
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not they are “employees” entitled to protection under worker’s compensation 

law and second it is hard to value the case because employee wages form the 

basis for the damages of a worker’s compensation claim. 

An uncompensated worker is considered an employee by appointment 

where “…he (or she) is in the service of an employer and that employer exercises 

control, or has the right of control, over the worker.” Stegeman v. St. Francis 

Xavier Parish, 611 S.W.2d 204 (Mo. banc 1981) (emphasis added). “The test for 

the employment relationship [in the case of uncompensated employees] is 

whether the hypothetical employer is entitled to exercise control over the work 

of the hypothetical employee.” Bollman v. Kark Rendering Plant, 418 S.W.2d 39 

(Mo. 1967); See also American States Ins. Co. v. Broeckelman, 957 S.W.2d 461 

(S.D. Ct. of App. 1997). 

In determining if the employer had control over the employee, courts have 

used a number of factors including: 1. Extent of control; 2. Actual exercise of 

control; 3. Duration of employment; 4. Right to discharge; 5. Method of payment; 

6. Degree to which employer furnishes equipment; 7. Extent to which the work is 

the regular business of the employer; and 8. Employment contract. 

All of these factors basically amount to testing if a volunteer worker has a 

relationship with the employer which resembles that of a typical employee. For 

instance, does the worker report to a boss or supervisor? Do they use company 

equipment or do they bring their own? Are they performing functions similar to 

paid employees? If after answering these questions the work relationship looks 

similar to a normal employer/employee relationship, with the notable exception 
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of traditional compensation, then the employee is protected under worker’s 

compensation law. 

  “If the hourly wage has not been fixed or cannot be ascertained, or the 

employee earned no wage, the age for the purpose of calculating compensation 

shall be taken to be the usual wage for similar services where such services are 

rendered by paid employees of the employer or any other employer.” Evidence 

may be provided to an administrative law judge indicating what other persons in a 

similar occupation are paid and a determination will be made on that basis. See 

Stegeman v. St. Francis Xavier Paris, 611 SW 2d 204 (Mo. 1981). 

Again, here administrative courts will compare the volunteer worker’s 

situation with similarly situated paid employees. After determining that the 

volunteer worker is entitled to employee protection using the analysis described 

above, an administrative law judge will compare the work done by the volunteer 

worker to that of paid employees performing similar work. The judge can use the 

wages of similarly situated paid employees to form the award basis for the 

uncompensated volunteer worker. Of course, the two opposing sides will debate 

and provide conflicting evidence as to what that amount should be, but ultimately 

the judge will use that evidence to fix an award amount. 

         The two biggest challenges for volunteer workers bringing a worker’s 

compensation claim are gaining employee status protection and determining an 

award amount. Administrative courts will actually have to perform an in-depth 

analysis to answer these questions. Courts will compare the volunteer worker’s 

situations to that of similarly situated employees and examine the work the 

volunteer performed. Therefore, it is important to understand the complete 
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scope of the volunteer’s duties and situation and the nature of the field of work 

when bringing a volunteer worker work-comp claim to gain a recovery.   
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Chapter 6: Biggest Mistakes to Avoid 

This chapter discusses the biggest mistakes that you will want to avoid if 

you are trying to settle your claim on your own. These mistakes can severely 

damage your claim. 

1.       Waiting to tell your boss.  You have 30 days to report a traumatic 

accident to your employer (However, this deadline may be extended in rare 

cases).  R.S.Mo § 287.430. You have a statutory duty to provide notice to your 

employer of your injury, and failing to tell your employer may prevent you from 

recovering benefits. R.S.Mo § 287.430. If there is any chance you are injured in an 

accident, tell your boss, supervisor or the appropriate person right away.  Put the 

notice in writing - file an injury report. Go get medical care. Do not be afraid of 

retaliation and don’t be afraid to report the injury. Responsible employers want 

their employees to get healthy and back to work. Unscrupulous employers violate 

the law if they fire you in retaliation for making a work comp claim or being 

injured on the job. If you do not report it, you will be challenged later on whether 

or not that injury ever occurred.  You have two years to file a claim in a work 

comp, but you need to report that injury right away. If you don’t report it you 

cannot validly assert that they should have paid your medical and paid you 

temporary total disability while you are off. 

2.      Not filing a written injury report.  You need to file a written injury 

report in order to properly notify your employer of your injury.  The notice/report 

must include the time, place and nature of the injury as well as the name and 

address of the person injured.  Send an email confirmation of it. Fill out the 

paperwork at the work comp doctor’s office or the urgent care or wherever you 
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are being treated and say that it is a work-related injury. Do not go to the hospital 

and tell them that you injured yourself at home or deny that it is a work comp 

injury when it really is. Fill out the accident or injury report, keep a copy for 

yourself, list the witnesses to the accident and keep a separate piece of paper or 

you have the names, phone numbers and contact information of the witnesses. 

Attached hereto is exhibit A is a sample of an injury report form. 

3.      Deny the accident occurred or down play it for the good to help your 

employer. The truth will set you free. Always communicate and be clear about 

how the accident occurred and how bad your symptoms are.  If your employer is 

trying to keep it off the books and pay for your medical with cash or put it on your 

own health insurance, it is improper and they are going to hurt you. They are 

going to use this to deny that you ever had an accident in the first place.  

We have had many instances where employers talk their employees into 

putting the medical treatment on their health insurance so they don’t have a 

reported injury. Then, later when the employee is permanently disabled or needs 

surgery, they deny the accident ever occurred and deny the work comp benefits. 

Employers can have pressured to keep accident free days and have good safety, 

but that is only for some corporate bottom line. If you are injured report it. Many 

times, companies make that up issue to put pressure on employees not to report 

injuries. This is illegal to do and unfair. They are only trying to hurt you. 

4.      Not getting medical care. Get medical care right away. Go to the 

emergency room, urgent care, or primary care doctor and report the injury and 

get the medical care that you need. You have insurance and your health is 

important to you. If you don’t seek treatment right away, your employer and 
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insured are going to try to say that it is because you weren’t hurt. A medical visit 

will always be paid by your work comp insured, or we will sue until they do. Do 

not delay and go get the medical care you need right away.  Try to keep all your 

appointments and get follow up medical care with the company doctor, physical 

therapists, tests and anything else that is required. Employers and insured might 

use missed appointments to deny further medical care. This creates a good record 

for you in the ultimate claim for temporary, total, or permanent disability. 

5.  Not talking to a lawyer. Talk to a lawyer before things progress too 

far. Sure, if you have a minor injury and get some simple care you may not need a 

lawyer. However, employers will not tell you that you are entitled to a lump sum 

disability at the end of the case. Even after all of your medical care is paid, your 

employer pays 2/3 of your wages while you are off work; you are still entitled to a 

disability claim at the end of the case. That is the only amount that lawyers should 

never take a fee on. They should never take a fee on your medical care, TTD, or 

PTD unless it is a hardship hearing. So, talk to a lawyer to make sure that you are 

getting all the medical care you need, that you are fully paid for your time off, and 

that you can make sure that you get full payment for your temporary total 

disability or your permanent disability award.  

Workers’ Compensation benefits are already cheap and under pay 

employees for what they really go through and Workers’ Compensation doesn’t 

not pay for pain and suffering which is very real and tangible. So, the minimum 

you can do is to make sure that you talk to a lawyer to ensure you get fully 

compensation under Workers’ Compensation rules. Remember that even though 

you may hurt a limited part of your body, it may affect your body as a whole. 
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Attached hereto as exhibit A is the Workers’ Compensation chart for measuring 

disability levels.  

6. Trusting the company doctor. The company doctor often minimizes 

your injuries, gives you minimal medical care, and releases you back to work as 

soon as possible. There are certainly good doctors out there that look out for their 

patients, however, workers compensation insurance companies will only continue 

to use doctors if they play the game for the employer and the insurance company. 

This works to the disadvantage of the employee. However, employers are entitled 

to control the medical care and control who you go to, so you got to go to them.  

But, make sure that you are a good advocate for your problems. Make sure 

that you tell the doctor of all your pain and symptoms and make sure that you ask 

for tests, consult with your attorney to make sure that record is being clearly 

made in the doctor's file. Handwrite a note after your doctor appointment about 

everything you told the doctor – odds are that what you say happened will be 

different than what the doctor’s notes say. Make continued complaints, send 

emails or communicate in writing to your nurse case manager or the employer's’ 

doctor about the symptoms you are going through and what is going on. Be kind 

but persistent. There is no reason to create and adversary relationship with a 

doctor, nurse practitioner or a claim representative. At the same time, you don’t 

want to roll over and have your right trampled upon.  If this game starts getting 

played it is even more important to get a lawyer. 

7.  Accepting too little compensation for your disability at the end of 

the case. As stated above, you’re entitled to a permanent total or temporary total 

disability award. Too often, injured workers take too little for this. A good lawyer 



43 | P a g e  

 

will advocate strongly and make sure that the employee is being fully 

compensated for all the levels of disability relating to the claim. Further, a good 

lawyer knows how to make sure that all aspects of the injury are taken into 

account, disfigurement, limps, and mental health issues that is associated with 

the injury.  

It is important to get a clear view of the full extent of injured workers 

damages. That is why we send all of our workers’ compensation clients to good 

doctors who can evaluate them and have good advice about the full extent of the 

injuries. This enables us to maximize the disability payment at the end of the case. 

We also want to make sure that if the company doctor is missing anything, our 

doctor makes sure that all conditions are being treated for and insure that you get 

to your maximum medical improvement as soon as possible. 

8. Being inconsistent or not credible with complaints. Make sure that 

you are complaints of pain are consistent with the same parts of the body. Make 

sure that you continually relate how the incident happened and don’t deviate 

from what occurred.  Make sure that you don’t complain to a doctor of 

excruciating pain on the same say you post on your Facebook page that you are 

pain free and going for a 20-mile bike ride. Be specific about your injuries, what 

you can and can't do, and what hurts. Sometimes insurance companies even go 

spy on workers/employees who say that they are completely incapacitated to try 

to show that they are liars. Don’t get caught in this game. Be clear about what 

happened, the parts of your body that was injured and your symptoms. 

9. Don’t be afraid to talk about all of your pain and suffering and even 

mental health issues. Many injured people don’t want to reveal the full extent of 
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their pain, stress, anxiety, or mental health issues relating to an injury. This is a 

mistake. Males tend to be too tough and not want to sound wimpy and females 

tend to want to be strong for their families. These intentions are very good, 

however, when communicating about injuries to employers, insurers, and medical 

personnel, you need to be detailed, accurate and candid.   

Fully explain the nature of the pain and symptoms you are having. Fully 

explain the mental stress, depression, and other consequences of your injury. The 

doctor should treat you for this and provide you with needed therapy and/or 

medication to help you recover. There is no reason why you should delay your full 

recovery by not disclosing mental health issues. There certainly is a stigma in our 

society about doing so, but do not be afraid to overcome that. People experience 

post-traumatic stress disorder, anxiety, depression and other conditions very 

often with work related injuries.   These injuries are traumatic and affect your job 

and your ability to care for yourself and your family. It is not a sign of weakness 

that you want to get help and get better. Sometimes these are a result of 

chemical changes in your brain that you do not have control over.  

So, be candid and get counseling or medication to get better. This should 

be included in your work comp claim. We can get you additional medical care 

from these professional and get you rated and get your mental health rated and 

part of your disability claim. But we cannot do that if you don’t make these 

complaints. 

10. Not filing a claim for compensation with the Missouri Division of Worker’s 

Compensation within 2 years of the accident.  
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 Although you have 30 days to place your employer on written notice of 

your work place injury, you only have 2 years from the date of the accident to file 

your claim for compensation. R.S.Mo § 287.430. However, your employer has a 

duty to report your injury to the State of Missouri within 30 days of learning 

about it. R.S.Mo § 287.380. If your employer fails to report your injury within 30 

days of knowledge of the accident, then your deadline to file your claim for 

compensation with the State extends from 2 years to 3 years.   
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Chapter 7: Why Hire an Attorney? 

  

1.      Higher settlements. As I mentioned in the introduction, a recent 

study conducted by Missouri Lawyers Media showed that on average, having an 

attorney increased settlements by nearly 50%-- on average, settlements without 

an attorney were around $5,000 lower than those settlements with any attorney. 

2.      Get better treatment more quickly. A lot of what the attorney does in 

the workers’ compensation system is directing the nurse case manager and 

insurance company to provide the optimal level of treatment prior to settlement 

so that the settlement will be increased and the level of treatment will be higher. 

Often times, the nurse case manager or insurance company will make mistakes as 

to what treatment is needed. Without an attorney, the injured worker has no way 

to the nurse case manager provide the required treatment. If the nurse case 

manager is not providing treatment that has been requested, and the 

3.      Manage the employer. When an employer tells a worker to violate a 

duty of the doctor, it can help the employee to have an attorney to let the 

employer know that that isn’t allowed. If the employee themselves has to stand 

up for that right, it can look like they are simply being a malingerer and are not 

truly injured. If this information gets back to the insurance company (and it will) 

you should always be aware that it will seriously damage the claim. 

  4.        Collecting Evidence. Often a worker’s compensation claim will 

require the parties to present extensive evidence concerning the injury, how it 

occurred, and whether the injury is of the type which is covered. Valuable 
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statements of the employer and supervisor can also be obtained by a skilled 

attorney in a formal deposition. These statements can be used as evidence to 

increase the value of your claim. 

 5. Stand up for your rights. Lawyers enforce your rights under the work 

comp statutes, regulations and case law. If medical is improperly denied, we write 

letters and file hardships. If you are sent back to work too soon we fight that and 

go to the division. If you need different doctors or treatment, we make sure you 

get it. If the insurer says you have no disability and you obviously do, we go to 

mediation or trial to get your appropriate amount of compensation  

6.         Obtaining an IME. When an authorized physician issues a worker a 

low rating, an attorney can be helpful in getting a second opinion rating by an 

independent medical evaluation from another physician. An experienced workers 

compensation attorney will usually front the costs of this expense which will later 

be taken from the final settlement. Often workers are not in a position to pay for 

an IME which can range from $1000.00 or more in certain circumstances.  

7. Lump sum settlement. We insist on obtaining the lump sum disability 

settlement for you at the end of the case. We make demands, go to mediation 

and trial if necessary to ensure that you are fully compensated for your work 

injury.  

8. Small fee. We only charge 25% of the lump sum disability settlement 

at the end of your case in most cases. We do not charge for medical benefits and 

TTD that we do not fight for.  
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Chapter 8: Types of Injuries 

There are many types of injuries sustained at work, but a common 

denominator of all workplace injuries is the difficulty to fully treat and recover 

while performing the same duties.  Often, after an injury is treated, the employee 

returns to the same job responsibilities and is at even greater risk of re-injuring 

themselves as they repeat the actions that caused harm originally.  We often 

work to avoid this pattern of re-injury and will fight to get your claim fairly 

decided from the beginning.  Below are a few of the more common workplace 

injuries and the manner in which those injuries are compensated.  

Back and Neck Injuries 

Trauma to your spine is life changing.  Back and neck injuries are some of 

the more common issues we handle with workers’ comp claims.  Your neck (also 

referred to as your cervical spine) and back are susceptible to injury from heavy 

lifting, slips and falls, repetitive movement, car accidents or other occupational 

hazards.  Occasionally, severe spinal injury also results in paralysis or death—we 

have successfully handled these cases, as well as less acute neck and back injury 

claims. Your mid back is called your thoracic spine and your lower back is your 

lumbar spine. These are often permanent injuries leading to lifelong symptoms 

and disability. The vertebrae themselves can fracture or collapse. The disks 

between the vertebrae can herniate or bulge and can impinge on the spine. This 

causes pain in the area of the spine, as well as the parts of the body innervated by 

that area of the spine. 
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One of the most important reasons to hire an attorney if you have a spinal 

injury is so that you are compensated fully for your injury.  Unfortunately, many 

insurance companies rate certain injuries and areas of your body lower than what 

is deemed fair.  They may claim that your disability is only 5% so you would 

receive a smaller payout for your time off work.   

However, our medical experts might find that the same injury has actually 

rendered you 50% disabled, thus indicating a very different standard of payout for 

your injury and recovery. Physicians are doubly motivated to rate your disability 

low. They are paid by the work comp insurance company and want to keep 

getting that business – a 30% disability rating does not help. They also are inclined 

to think their amazing surgery or other treatment completely healed their patient 

(ego). They may turn a blind eye to less than stellar recovery. 

Traumatic Brain Injury (TBI), Head Injury, and Psychiatric Disability 

TBI and head injuries can be devastating, and are sadly one of the most 

underpaid claims in the Missouri workers’ comp system.  We know that these 

types of injuries are especially debilitating because they impact our thoughts, 

emotions and ability to function.  Often times, employees experiencing these 

types of injuries also have accompanying or delayed after-effects that can include 

depression, headaches, or other psychiatric issues.   

Psychiatric problems can occur in non-head injury cases. The physical 

trauma and pain, financial hardship, challenges to your safety and future, and 

grieving the injury and resultant disability can cause psychiatric injury. Expert 

physicians and therapists can assess this and opine as to psychiatric disability in 
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order to get and injured worker fully compensated under the law. Getting 

treatment from mental health providers is often an integral part of care and 

should not be overlooked.  

Eye and Ear Injuries 

Injuries to these organs and senses can be life changing. Injury to an eye 

frequently entails more than vision loss; in many cases it causes disfigurement, 

depression and other complex problems.  In Missouri, the workers’ comp payout 

is insufficient for most serious eye injuries.  As skilled attorneys who know how to 

negotiate successfully with insurance companies and employers, we understand 

the importance of securing payment not only for your current inability to work 

and medical costs, but also for future medical costs, vision loss and psychiatric 

issues arising from such an injury. 

Hearing Loss and Tinnitus (ringing in the ears) 

Recovering for these cases is difficult in Missouri, as the permanent partial 

disability schedule only owes 49 weeks of pay to an employee who completely 

loses hearing in one ear.   

Occupational Disease and Repetitive Trauma Injuries 

These are commonly manifested in conditions such as carpal tunnel 

syndrome, rotator cuff tears, neuropathies in the elbows and other similar 

maladies.  To be successful in repetitive trauma cases we must enlist medical 

experts who can determine if the injury is due to work constraints and not as a 

result of aging or degeneration. But remember that these can be to the back or 

other areas of the body. 
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Occupational diseases are conditions which flow as a rational consequence 

of a risk associated with employment.  It must be established to a reasonable 

degree of probability that the disease or condition occurred as a natural result of 

an exposure of the employee to a peculiar risk or hazard which is inherent in the 

employee’s working conditions and to which the general public is less exposed or 

to which the public is exposed in a different manner.  There must be medical 

evidence of a direct causal connection between the conditions under which the 

work is performed and an occupational disease.  Sometimes these conditions will 

not manifest until a worker begins a new job.  In such cases, the employer who is 

liable is the one in whose employment the employee was last exposed to the 

hazard of the occupational disease prior to evidence of disability. 

Repetitive motion injuries are considered a type of occupational disease.  

They are medical conditions resulting from the continued trauma of repetitive 

body movements required on the job.  If the chronic trauma causes an employee 

to sustain a loss of earning capacity, the employee is entitled to compensation.  

The employee must prove (1) that the condition arose out of and in the course of 

employment; (2) that the condition was caused by employment-related activities; 

and (3) the nature and extent of the disability caused by the condition.  R.S.Mo § 

287.067.  

Regarding new employment: if the exposure to the on-the-job trauma with 

the new employer is for less than three months, and the evidence demonstrates 

that the exposure to the repetitive motion with the immediate prior employer 

was the prevailing factor in causing the injury, the prior employer is liable.  If the 
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exposure continues with the new employer beyond three months, the new 

employer is liable. Endicott v. Display Techs., Inc., 77 S.W.3d 612, 626 (Mo. 2002).   

Importantly, like any on-the-job injury, you have a responsibility to inform 

your employer of an occupational disease/condition or repetitive motion injury.  

However, in such cases, you’re only obligated to file a report with your employer 

within 30 days of your diagnosis with the disease or condition.   

 Hip, Knee and Ankle Injuries 

Our bodies tend to wear out in these joints to injuries to them are very 

common. The body also fails at these places. These injuries can include hip 

fracture or replacement, tibia and fibula fractures, ligament damage, and even 

severance of the limb.  One of the most common claims we handle are injuries to 

the knee.  Many times, insurance companies assert that meniscus surgeries or 

tears equal a 0% disability.  We believe that since a portion of the knee is 

removed permanently that this should result in compensation for a permanent 

partial disability.   

Broken Bones, Crush Injuries and Loss of Body Parts 

Depending on your job, your bones may be subject to breaks or even crush 

injuries.  Broken fingers, arms and ankles are common injuries which can occur at 

work.  Recovery amounts are based upon statutorily set values for respective 

body parts.  Crush injuries involve severe trauma to a particular body part, 

resulting in the part becoming “crushed.”  Crush injuries can result in serious 

permanent disability.  Similarly, lost body parts cause permanent disabilities.  A 

lost body part is compensated at a 100% disability rate.   



53 | P a g e  

 

Partial or Total Loss of Teeth 

Loss of teeth may be compensable beyond just the loss of the teeth 

themselves, due to disfigurement.  The loss of one tooth is valued at 1.25 “weeks” 

of compensation.  Each molar or grinding tooth, however, is counted as two teeth 

(2.5 weeks).  Teeth are compensable at the partial or total levels.  The maximum 

rate of loss for all 48 teeth is 60 weeks.   

Amputation Injuries 

 Whenever a worker has a complete amputation of any of the body parts 

specifically described in the work comp statute (see 287.190.1 for the statutory 

list; see also Appendix One at the end of this book, for a body chart), they are 

compensated for the total number of weeks for that body part plus an additional 

10% of that part's value. (287.190.2). So for example, if an employee loses the tip 

of his index finger at the 30 week level, that employee would be entitled to 33 

weeks of compensation.    

Idiopathic Injuries 

   Idiopathic injuries involve an injury which results from a pathological 

condition that is unrelated to the employment but that may contribute to cause 

an injury.  

 One example, would be if an employee suffers injury during an epileptic 

seizure. When it is clear that the seizure or other idiopathic event was caused by a 

personal condition wholly unrelated to the workers employment, injury resulting 

from the idiopathic episode is unavailable. Howard v. Ford Motor Co., 363 S.W.2d 

61 (Mo. App. W.D. 1962).  
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Calculating Multiple Permanent Partial Disabilities 

The injury you suffer in a workplace accident may cause you multiple 

permanent disabilities.  For example, in a fall on the job, you may have broken 

both your arm and your leg and you may suffer from permanent diminished usage 

of both appendages as a result.  In such situations, you are entitled to be 

compensated for both losses, added together.  Some injuries may also cause you 

greater disability than the same injuries would have caused had they occurred 

separately.  This is called the “multiplicity factor.”  However, the total 

compensation rate for these disabilities cannot exceed the maximum 400-week 

maximum limit.   

 Importantly, if you injure a body part on the job, which you had previously 

injured on the job, and for which you were previously paid PPD, your employer is 

not permitted to deduct this prior payment amount from your more recent injury 

to the same body part.   
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Chapter 9: Work Comp Claim – How it Works 

  There are a number of different steps to any worker’s compensation claim. 

First, after an injury the employer should file a report with the Missouri Division 

of Worker’s Compensation. Next, the employee typically files a claim for 

compensation with the Division. Typically, the employee then continues to 

receive medical treatment and may receive temporary partial disability payments 

depending on the nature of the work and injury. While working toward a 

settlement or resolution of a claim, there are a number of hearings both parties 

attend.  

 If disputes arise during the claim the lawyers try to resolve them short of 

judge intervention. Letters and emails are sent. Employee’s lawyers make 

demand on the employer/insurer via their lawyer for benefits, medical care, TTD 

payments, etc. If theses cannot be resolved Hardship requests are filed and then 

mediated or tried.  

 A “conference” is also held before a judge in cases where no claim for 

compensation is filed. At a conference, the parties meet and attempt to settle and 

resolve the case. A conference is held after the employer or employee request 

one from the division.  

A prehearing is a similar proceeding which occurs, when a party has filed a 

claim for compensation. https://labor.mo.gov/DWC/Injured_Workers/legal_process.  A 

prehearing is similar to a conference. Parties can work to attempt to settle a claim 

or a judge can approve a mutually agreed upon settlement plan. The parties can 



56 | P a g e  

 

also work to settle any other disputes so that the case can proceed. It is necessary 

to have a prehearing before a party can request for a mediation. A prehearing can 

be requested by a party or the Division. An employee should not attend a 

prehearing unless instructed to do so by their lawyer.  

 A mediation is a settlement conference, where the opposing parties 

attempt to settle and resolve the case. 

https://labor.mo.gov/DWC/Injured_Workers/legal_process. This conducted before an 

administrative law judge as well. Either party can request a mediation. Typically, a 

party requests a mediation when issues with medical treatment or temporary 

benefits arise, second injury fund issues arise, or one party has a final rating and is 

ready to settle and resolve the claim. The mediation is an important opportunity 

to settle and can also help to move any case forward. If the case cannot be 

resolved through these hearings, it must proceed to a trial like proceeding such as 

a hardship or final hearing.  

If a claim is resolved by a trial, it is conducted at the final hearing or at a 

hardship hearing. These proceedings are before an administrative law judge and 

operate similarly to a civil trial. All the evidence by both sides are presented to an 

ALJ who makes a final determination or order on the claim. These final Orders can 

be appealed to the Labor and Industrial Relations Commission. 

https://labor.mo.gov/DWC/Injured_Workers/appeal_judge.  
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Applying MO Law to Out of State Employers and Injuries 

The greatest consideration when attempting to hold an out of state 

employer responsible to an employee who was also injured out of state under 

Missouri law is establishing personal jurisdiction. If the Missouri long arm statute 

applies to the area of law (which it would in said cases), then employees must 

establish specific or general personal jurisdiction. General jurisdiction exists only if 

the defendant or employer has its principal place of business in the state, or if the 

corporation is incorporated in the state, or if the corporation carries on a 

continuous and systematic part of its business in the state. However, specific 

jurisdiction exists when a state is alleged to have jurisdiction over a defendant 

because the defendant’s activities in that state gave rise to the claim. 

Specific jurisdiction exists over a defendant if: (1) it has contacts with the 

forum state which are related to the cause of action; (2) those contacts are 

indicative of the defendant having purposefully availed himself of the privilege of 

conducting activities within the forum state; and (3) the exercise of jurisdiction 

does not offend traditional notions of fair play and substantial justice. In addition, 

personal service of the defendant while they are in the forum state is sufficient. 

Sufficient minimum contacts exist for specific jurisdiction when there is a 

causal nexus, that is, the claim underlying the litigation relates to defendant's 

forum-state activities. Island Insteels Inc. v. Waters, 35 F. Supp 2d 167 (1998). The 

unilateral activity by a third party claiming some affiliation with the defendant is 

insufficient. Hanson v. Denckla, 357 US 235, 255 (1958). 

Purposeful availment of the privilege of conducting activities within the 

forum state is the most important of the three factors. A strong showing of 
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purposeful availment can overcome a weak showing of contacts. As with the 

question of what is a proper contact, purposeful availment turns on the extent to 

which defendant's involvement with the forum was intentional. Where business 

actives reach out beyond one state and create continuing relationships and 

obligations with citizens of another state, courts need not resort to fictional 

consent in order to sustain jurisdiction of regulatory agencies in a latter state. 

Burger King Corp. v. Rudzewicz, 471 U.S. 462, 473 (1985). 

In assessing traditional notions of fair play and substantial justice, the court 

considers five factors: the burden on the defendant; the interest of the forum 

state; the plaintiff's interest in obtaining relief; the interstate judicial systems 

interest in the resolution of controversies; and the shared interest of the several 

states in further fundamental social policies. Asahi Meal Indus. Co. v. Superior 

Court of California, 480 U.S. 182 (1987). The burden on the defendant is no 

greater than defending the workers' compensation suit that they have already 

agreed to defend. Missouri has an interest in insuring that its worker’s 

compensation statute is followed. 

         To apply Missouri worker’s compensation law to an out of town 

employer/defendant an employee is going to have to establish personal 

jurisdiction over the defendant. Unless the employee can establish general 

personal jurisdiction because the employer has its principal place of business 

(most likely its headquarters) in the state or is incorporated in the state, then the 

employee will need to establish specific jurisdiction. Courts look at a number of 

factors in this analysis, and a working knowledge of Missouri civil procedure will 

be necessary to bring such a claim.   
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Chapter 10: Hardship 

A hardship occurs when an employer/insured denied benefits due to an 

injured worker.  R.S.Mo § 287.203.  This can be refusing to provide medical care 

or payment, refusing to pay permanent total or partial total disability, or total 

permanent payments, refuses to pay funeral expenses or other circumstances. 

When this occurs, we file a hardship action in the Workers’ Compensation 

Division where we request an expedited mediation and trial on certain benefits.  

See here for the form we file with the Court: 

https://labor.mo.gov/sites/labor/files/pubs_forms/WC-185-AI.pdf 

When you try a hardship case, the issues that are addressed are forever 

found in the case. For instance, if the employer denies the incident occurred on 

the job and it owes benefits for an on the job accident, and you try the case in a 

hardship and win, the employer cannot retry that issue in the final merits of the 

case.  We file hardships when an employer denies medical, does pay or timely pay 

TTD, PPD, or benefits, when an employer does not authorize medical care, when 

an employer does not provide things like batteries for hearing aid or physical 

therapy. We have many examples of a hardship hearing and are not afraid to use 

hardship to get great results for our clients.  

 A hardship is so defined because of the workers put employers on a 

hardship by the employer wrongfully denying benefits. R.S.Mo § 287.203. The 

employee can file a hardship and try the case and pursue. Or, the employee can 

get the medical on his own insurance or their own resources and make a claim 

against the employer and seek to have those benefits paid in the final trial. We 
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have done both routes. However, we do find a hardship to be a good and 

successful tool.    

The filing of a hardship enables the Court to take the employer and the 

insurer to task and make them conform with the Workers’ Compensation statutes 

and regulations.  If the employee is wins the hardship hearing, he is eligible to be 

paid his attorneys fees and costs associated with bringing the hardship.  The 

employer may also have to pay a penalty of double the amount of the unpaid 

benefits, if the benefits are confirmed at the final work comp trial. R.S.Mo § 

287.203.  
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Chapter 11: Trying a Work Comp Claim 

We try to resolve many of our Workers Compensation claims. However, we 

do have instances where the employer will not comply with the law and a trial is 

the only way we can get full compensation for our clients.  We really enjoy trying 

workers compensation cases because we are able to bring a powerful team to get 

great results. We try many civil cases as well and bring that trial acumen to these 

administrative law claims. We regularly hone our trial skills to ensure the best 

results for our clients. 

We obtain the opinion and testimony of a very well qualified doctor to 

support our claim. We bring in the testimony of the injured workers as well as any 

other coworkers or family members to attest to the fact that the injury happened 

and the severity of the injuries. We prepare a full proposed Findings of Facts and 

Conclusions of Law, which is really a proposed Order, for the Workers 

Compensation administrative law Judge. We often request penalties against the 

employer when they fail to provide medical or benefits they should have. We 

seek attorney’s fees and expenses as well as unpaid medical.      

         A case only goes to trial if it is not settled beforehand. A worker’s 

compensation trial is referred to as a hearing and is conducted before an 

administrative law judge. A hearing before the division of worker’s compensation 

is very similar to a civil non-jury trial. Opposing lawyers for the employee and 

employer present cases and evidence to the Administrative law judge who serves 

as the finder of fact. The administrative law judge also rules on evidentiary issues 

and objections. The administrative law judge cannot help either party with their 
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case, so it is very important to have representation at a worker’s compensation 

hearing. The burden of proof is generally on the employee for most case issues. 

         There are two major types of worker’s compensation hearings, a hardship 

hearing and the final hearing. A hardship hearing is requested by an employee 

when the employer fails to properly pay for medical treatment or temporary 

disability payments. At a hardship hearing a judge typically rules on some of the 

disputes and issues a partial award, but the case remains unresolved. At a final 

hearing, the judge issues a final decision and award. A final hearing is typically 

conducted after all medical treatment has concluded. 

         At a worker’s compensation hearing, just as at a trial, the two opposing 

sides will present sworn witnesses and other evidence, which are subject to cross 

examination. Both sides will make applicable objections, which are ruled on by 

the administrative law judge. Occasionally a state representative will present 

evidence on behalf of the second injury fund as well. Everything is recorded by a 

court reporter and at the close of evidence the judge will make his decision. If the 

judge rules in favor of the employee an award is issued.   

 The issues tried in a Work comp trial can vary, but usually are concentrated 

on whether an on the job injury occurred, what that injury was, the scope of the 

injury and medical required to heal the worker, whether and when MMI was 

reached and the level of disability that was caused by the work place injury only.  

 

 

  



63 | P a g e  

 

Chapter 12: Settlement of Work Comp Claims 

When an employee has a pending workers compensation claim which has 

not been fully resolved, it is usually possible to settle the claim early with the 

insurer without having to go to trial or a final hearing. This is especially true when 

it comes to settlement of a Permanent Partial Disability claim because 

professional medical opinions can vary with regard to assigning a specific 

percentage of disability. There are a number of factors which allow for a 

successful settlement. Usually however, the employee needs to reach maximum 

medical improvement before serious negotiations can begin. After all, a worker 

doesn’t want to settle a disability claim only to find out later that their injury was 

more extensive and severe than they first realized. Consequently, the most 

important factor with regard to settlement is whether the employee has reached, 

or reasonably anticipates reaching, maximum medical improvement. 

Once an employee has officially reached maximum medical improvement 

the authorized physician will usually, but not always, want to issue a disability 

rating. After a claimant has reached MMI and a settlement offer has been made 

based upon the employer’s doctor’s rating, the claimant has 12 months to acquire 

a rating of their own. Otherwise, any settlement shall be based upon the initial 

rating.  However, it is possible to settle a worker’s compensation claim without 

having a formal disability rating. If the injury which occurred is common for the 

type of job duties which are performed, then it is possible to estimate the amount 

of disability. Once a percentage of disability is determined that will fully 

compensate the worker for their injuries, this amount is multiplied by the average 
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weekly wage and appropriate number of weeks. Refer back to Chapter 7 for 

calculating this. 

The next step is to write what is called a “demand letter” to the workers 

compensation insurer or defense attorney. This letter sets out an account of the 

accident, details of the injury, and describes why and how the worker is now 

more limited in their ability to perform job related tasks. Finally, it includes a 

breakdown of the formula used to determine the specific amount that is being 

demanded.  

Once the demand letter is complete, this letter can then be mailed to either 

the adjuster or defense attorney who is assigned the case. After the letter is given 

a full evaluation, hopefully the insurer or defense attorney will settle the case. If 

not, a counter-offer with a lower amount is usually issued instead. If no counter-

offer is received, and there has been ample time to evaluate the demand letter, it 

is prudent to follow up request a response.  

The employee/client should be fully apprised of the settlement 

negotiations and must agree to the settlement. It is the employee who is settling 

the claim after all. The lawyer gives advice and recommends settlement, but the 

worker decides.  

The settlement terms can include whether money is set aside for future 

medical care, whether social security or Medicaid or medicare have to be dealt 

with, what average weekly wage is being used, what level of PPD or PTD is being 

used, what the prior paid medical is and other factors.  

Once a settlement is reached, a Stipulation of Compromise Settlement 

must be prepared and signed by the employer/insurer, the employee and the 
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lawyers. It is submitted to the Workers’ Compensation Division to be approved by 

an ALJ. Then the settlement drafts are deposited into the attorneys trust account 

and distributed to the employee – with a written explanation of the 

disbursement.  
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Chapter 13: Subrogation in Work Comp 

Sometimes when a compensable work injury occurs, the employee also has 

and makes a claim against a third party for that recovery. This happens when the 

third party violates safety rules (or is negligent) and injures the employee. For 

example: driving while working and someone rear ends the employee; ice or hole 

on another’s property creates dangerous condition and resulting injury for 

employee visiting that property on the clock; physician treating a work injury 

commits medical malpractice and further injures or newly injures the worker. 

When this occurs the employer, insurer is entitled to get some of the money back 

it paid the worker from the money the worker gets from the third party. This is 

called subrogation. 

The rights and recovery calculation for subrogation is contained in Missouri 

Revised Statute section 287.150., which provides, in part: 

Where a third person is liable to the employee or to the dependents, for 

the injury or death, the employer shall be subrogated to the right of the 

employee or to the dependents against such third person, and the recovery 

by such employer shall not be limited to the amount payable as 

compensation to such employee or dependents, but such employer may 

recover any amount which such employee or his dependents would have 

been entitled to recover. Any recovery by the employer against such third 

person shall be apportioned between the employer and employee or his 

dependents using the provisions of subsections 2 and 3 of this section. 

This portion of the statute is intended to protect the interests of the employer in 

the event that the claimant is injured during a workplace accident that was the 

result of the negligence of a third party that is not a co-employee. The employer’s 
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liability in workers’ compensation will be subrogated by the amount of the 

settlement against the third party by the following formula: 

Employer’s Subrogation interest= 

 

[(Total benefits paid in workers’ compensation)/(total civil judgment)]  

x  

(Civil judgment-attorney’s fees) 

  

If a person is injured in the course and scope of their work, they have a 

claim under Missouri’s Workers’ Compensation Act. As a general rule, it is usually 

better to settle the workers’ compensation case, and then settle the civil case. 

Mo. Rev. Stat. § 287.150 gives the employer and/or its insurance carrier a 

subrogation interest in the claim against the third-party tortfeasor for recovery of 

paid compensation benefits. That lien is determined by a formula first set forth in 

Ruediger v. Kallmeyer Brothers Service, 501 S.W.2d 56 (Mo. banc. 1973), and later 

codified. 

Just like with other liens, even once the compensation lien has been 

reduced by Ruediger, an attorney may also wish to try to negotiate the 

compensation lien down to an even lower amount to facilitate settlement and/or 

maximize her client’s recovery. If the civil case is settled before the compensation 

case, the entire amount of the civil settlement will be a setoff in the workers’ 

compensation case, and may swallow any recovery – as workers’ compensation 

benefits are usually lower. Note, however, each case is different and those 
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differences may necessitate tactics different than the general recommendation to 

resolve the compensation case first. 

Notably, workers’ compensation liens only attach to recovery from third party 

tortfeasors. A work comp subrogation lien does not apply to uninsured or 

underinsured insurance proceeds. Uninsured and underinsured coverage is a 

contractual right of the injured party which with an insurance company, it is not a 

recovery against the third-party under Missouri Statute or interpretive case law. 

Barker v. Palmarin, 799 S.W.2d 117 (Mo. App. 1990), See Barker v. H&J 

Transporters, Inc. 837 S.W.2d 735 (Mo. App. 1992). 

         To determine the amount of the work comp lien: 

  

1.     Total amount paid in Worker’s Compensation                      

 ___________ 

  

2.    Total amount paid in civil claim                                               

 ___________ 

  

3.   Divide line 1 by line 2 and write here:                                      

 ___________ 

  

4.   Take line 2, subtract attorney’s fees and costs – write here  

 ___________ 

  



69 | P a g e  

 

5.   Multiply line 3 times line 4 = subrogation amount owed     

 ___________ 

  

The result of that equation must be paid out of the civil recovery back to the 

employer. A few more important points about subrogation. 

1.    The Work Comp claim must settle first.  And this is better for your client. 

 

2.   The attorney fee is taken out of the subrogation claim. The employer’s 

subrogation interest is reduced if your contract provides that all expenses 

apply to both the workers’ compensation and the civil claim – and they are 

to be paid from the civil claim.  A higher fee in the civil claim reduces the 

subrogation interest. 

  

3.   The Employer/Insurer’s subrogation interest includes the amount paid in  

    medical.  

  

4.    A spouse’s loss of consortium settlement arising out of the third-party 

claim can be protected from subrogation.  The Court of Appeals approved 

a third party wrongful death settlement where $2,000.00 was for the 

Claimant’s death count and $166,000.00 was for the pre-death loss of 

consortium claim of Claimant’s widow.  See Bridges v. Van Enterprises, 

992 S.W.2d 322 (Mo. App. S.D. 1999).  Be certain that any independent 

settlement is proportionate and reasonable or you may run the risk of 



70 | P a g e  

 

subrogation applying to the proceeds of that settlement.  In the Bridges 

case, the settlement was equitable because the Claimant died after 2 ½ 

years in a coma and left a spouse and nine-year-old child. 

  

5.     When calculating subrogation, comparative fault must be determined by 

the trier of fact and a settlement for an amount less than a verdict DOES 

NOT annul the findings of comparative fault.  Kerperien v. Lumberman’s 

Mutual Casualty Co., 100 S.W. 3d 778 (Mo. Banc 2003).  Comparative 

fault, once found, factors into the calculus, regardless of whether or not 

the agreed upon settlement occurs after the jury verdict.  The Employer’s 

subrogation interest is determined by the amount actually received in 

the third-party action, not the amount of the judgment.  The court set 

out the formula to be used per Mo. Rev. Stat. §287.150.3: 

  

(1)    Calculate the employee’s net recovery: 

  

           Gross Recovery (GR) – Attorney’s Fees (AF) – Expenses (E) = Net 

Recovery (NR) 

  

                  (2)    Determine the ratio contemplated in the statute: 
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                                 Employer’s Payment (EP) / Total Amount Recovered or Total 

Damages (T) = Ratio (R) 

  

                  (3)    Apply the ratio to the net recovery to determine subrogation 

amount:  

  

(NR) x (R) = Amount Due to the Insurer 

  

100 S.W.3d at 780. 

  

 In Kerperien, the total amount recovered at trial was $2,500,000.  The post-

verdict settlement was $1,175,000.  The jury found comparative fault.  The Court 

found the correct calculus was as follows: 

Step One 

  

$1,175,000 (GR) - $470,000 (AF) & $31,505.80 (E) = $673,494.20 (NR) 

  

Step Two 
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$116,192.53 (EP) / $2,500,000 (T) = .04647701 (R) 

  

Step Three – Amount Owed to the Insurer 

  

$673,494.20 (NR) x .04647701 (R) = $31,302 

   

 When a tortfeasor’s insurer is insolvent, any insurer who has paid a claim 

that would ordinarily entitle it to subrogation will not be reimbursed by MIGA 

(Missouri Property and Casualty Insurance Guaranty Association) and no one may 

recover the subrogation amount from the tortfeasor of the insolvent insurer 

under section 375.776.2 R.S.Mo.  

Sometimes, the civil claim can be used to incentivize the workers’ 

compensation insurance company to increase the value of the workers’ 

compensation settlement. Sometimes less should be taken in a work comp 

settlement in exchange for a reduction or elimination of the work comp 

subrogation claim. 
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 Chapter 14: Retaliatory Discharge 

Sometimes employers fire an employee because they have been injured on 

the job or have filed a claim under workers’ compensation. This is illegal under 

the Missouri workers compensation law, and is precisely the type of thing that 

workers’ compensation laws prohibit. R.S.Mo § 287.780. However, employees 

need to understand that they must do everything they can to manage the 

relationship with their employer. It is not a good idea to go in with your chest 

pumped and start telling the employer how to run their business. 

 If the employer fires you after you have filed a claim, you can file a civil 

action for retaliatory discharge. At trial, this is governed by Missouri Approved 

Instruction 38.04. It is often better to simply deal with the employer and show the 

employer that you are genuinely attempting to comply with their wishes. Be 

respectful and work with a good employer but stand firmly up for your rights. It is 

not like you have a lot of rights in the first place and it can be hard to prove 

retaliatory discharge. But if you have the proof, make that claim. Our firm has 

won these cases. Sometimes, it can add value to the underlying work comp claim. 

Be careful in settling the work comp claim and keeping the employment claim as 

well.  

 Ask why you were fired, find what witnesses will support you, see if there is 

a history of the employer firing people after injuries, and make sure you do not 

have other job performance issues supporting termination. You also had to have 

pursued a work comp claim. If you never told your employer and did not file a 

claim you cannot show your employer retaliated against you for availing yourself 

of the work comp system.  
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 Note that The Missouri legislature just passed a law to make it more 

difficult. R.S.Mo 287.780 (revised 2017). Senate Bill 66 was passed and requires 

employees to meet a “motivating factor standard” for worker’s filing a workers 

compensation retaliation claim. In 1998, in Crabtree v. Bugby, the Missouri Supreme 

Court, ruled that for employees to make a compensation retaliation claim, their 

participation in the worker’s compensation process had to be the exclusive cause 

of their termination. 

 However, the Supreme Court overruled this decision in 2014, in Templemire 

v. W & M Welding, Inc., finding that participation in a comp claim only had to be a 

contributing factor for the employee’s termination. Senate Bill 43 raises the 

standard for employment claims, to a motivating factor standard. raises an 

employer's intent to a motivating factor standard, once again making it easier for 

companies to retaliate against employees for filing worker’s compensation claims. 

The Bill also will overrule the Missouri Supreme Court’s 2015 decision in Greer v. 

Sysco Foods, which allowed injured workers to continue receiving temporary 

disability payments, after the company doctor told them they had reached 

“maximum medical improvement”. 

 Good retaliatory discharge cases can carry a lot of weight with a jury. Make 

sure your rights under these claims are protected. Talk to your lawyer about these 

claims and make sure they are pursued.  
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 Appendix 1: Forms 
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Appendix 2 – Co employee negligence 

 

Co-Employee Negligence 2012 to now is addressed in the case of Peters v. 

Wady Industries, Inc. provides a detailed explanation of alternative causes of 

action in work comp cases causes by co-employee negligence. 489 S.W.3d 784 

(Mo. 2016). It should be noted, however, that in 2012, the legislature amended 

section 287.120 to state: 

Any employee of such employer shall not be liable for any injury or death 
for which compensation is recoverable under this chapter and every 
employer and employees of such employer shall be released from all 
other liability whatsoever, whether to the employee or any other person, 
except that an employee shall not be released from liability for injury or 
death if the employee engaged in an affirmative negligent act that 
purposefully and dangerously caused or increased the risk of injury. 

 

Section 287.120.1, RSMo Supp. 2012 (emphasis added).  

The amended statute does provide immunity to co-employees except when 

“the employee engaged in an affirmative negligent act that purposefully and 

dangerously caused or increased the risk of injury.”  

The Missouri Supreme Court in Badami created a “something more” test as 

a means of providing immunity to co-employees under the workers' 

compensation law when the co-employee was discharging the employer's 

nondelegable duty to provide a safe workplace. The test was utilized by this Court 

and the court of appeals thereafter as a limitation on the co-employee's immunity 

under workers' compensation. (796-97).  
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The 2012 amendment to § 287.120.1, … effectively codified the “something 

more” test as previously applied by this Court. (801).  

 

The Court also referenced another case where it was found that negligent 

driving was not enough to meet the “something more” standard: “Moreover, the 

evolution of the “something more” test to require purposeful conduct is also 

inconsistent with an employee's common law duties to third persons. While the 

“something more” test, as initially articulated, closely followed the common law, 

this Court later held that ““[a] simple allegation of negligent driving by a co-

employee ... [was] not ‘something more’ than an allegation of a breach of the 

duty to maintain a safe working environment.”” Taylor, 73 S.W.3d at 622–23, 

overruled *798 on other grounds by McCracken, 298 S.W.3d 473. The Court 

reasoned that negligent driving was “not the kind of purposeful, affirmatively 

dangerous conduct that Missouri courts have recognized as moving a fellow 

employee outside the protection of the Workers' Compensation Law's exclusive 

remedy provisions.”  

Included within the employer's duty to provide a safe workplace is a duty to 

see that the instruments of the workplace are used safely. Peters, 489 S.W.3d at 

795 . Thus, when an employee's injuries result from the tools furnished, the place 

of work, or the manner in which the work is being done, the injuries are 

attributable to a breach of the employer's non-delegable duty to provide a safe 

workplace. Id. at 796 . “The employer's duty to provide a safe workplace is not 

unlimited, however.” Id. at 796. Unless the employer is directing the employee, 

the employer's obligation to protect his employees “does not extend to 
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protecting them from the transitory risks [that] are created by the negligence of 

the [employees] themselves in carrying out the details of that work.” Id. (quoting 

Kelso v. W.A. Ross Const. Co., 337 Mo. 202, 85 S.W.2d 527, 535-36 (Mo. 1935)). 

 

Thus, where the employer directed the employee to act in a negligent 

manner or had a negligent standard operating procedure in place, the employee's 

negligence is subsumed in the employer's duties; however, where the employee 

is negligent on his own in carrying out the details of the work, any resulting 

injuries are attributable to the employee's breach of his or her separate and 

distinct common-law duty of care. Fogerty v. Armstrong, No. ED 100947, 2016 WL 

5030379, at *2 (Mo. Ct. App. Sept. 20, 2016), reh'g and/or transfer denied (Oct. 

26, 2016) 

Two questions? Did co-employee violate a nondelegable duty and is the co-

employee protected under the 2012 amended version of §287.120?  In 

conclusion, if a work place injury occurrs after 2012, we must plead under the 

“something more” test as articulated in Badami and codified in the 2012 

amendments to R.S.Mo §287.120.1. Under the “something more” test simple 

auto accident negligence will not meet the standard. The standard is more akin to 

recklessness and requires an “affirmative act” of negligence.  

 

  

  

  

  


